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Kata Kunci: Gadai dan Jaminan Fidusia 

Penggadaian objek jaminan fidusia tanpa persetujuan kreditur merupakan suatu 

perbuatan yang bertentangan dengan peraturan perundang-undangan. Kreditur 

sebagai pihak yang mengalami kerugian terbesar harus mengambil tindakan yang 

tepat. Begitu pula debitur yang seharusnya dapat bertindak dengan itikad yang 

baik sehingga menghindari timbulnya permasalahan. Penelitian ini bertujuan 

untuk mengetahui tentang penggadaian objek jaminan fidusia tanpa persetujuan 

kreditur serta akibat hukum yang ditimbulkan bagi para pihak yang bersangkutan. 

Jenis penelitian yang digunakan adalah penelitian yuridis-normatif, sedangkan 

pendekatan yang digunakan ialah pendekatan undang-undang. Teori yang 

digunakan dalam penelitian ini adalah teori kepastian hukum, teori perlindungan 

hukum, teori fiksi hukum, asas pacta sunt servanda, asas itikad baik dan asas 

kebebasan berkontrak. Hasil penelitian menunjukkan bahwa perbuatan 

menggadaikan objek kendaraan tanpa persetujuan kreditur termasuk kedalam 

perbuatan melawan hukum, perjanjian antara debitur dan kreditur gadai dianggap 

batal demi hukum karena tidak memenuhi unsur objektif syarat sah perjanjian. 

Akibat dari permasalahan ini ialah debitur dapat diancam pidana penjara dan 

denda serta dapat digugat untuk mengganti kerugian. Bagi kreditur fidusia, ia 

akan mengalami sejumlah kerugian sedangkan bagi kreditur gadai, ia tidak 

mendapatkan perlindungan hukum. 
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Keywords: Pawning and Fiduciary 

Pawning of fiduciary security objects without the consent of the creditor is an act 

contrary to the laws and regulations. The creditor as the party who suffered the 

greatest losses should take an appropriate action. So, the debtor who should be 

able to act in a good faith as to avoid the occurrence of problems. This research 

aims to find out about the pawning of fiduciary security objects without the 

consent of the creditor as well as the legal consequences for the parties 

concerned. The type of research that used on this thesis is juridical-normative 

research, while the approach used in this is the approach of law. The theories 

used in this research is the theory of legal certainty, the theory of legal protection, 

the theory of legal fiction, the principle of pacta sunt servanda, the principle of 

good faith, and the principle of freedom of contract. The results of this research 

show that the act of pawning of fiduciary security object without the consent of the 

creditor included in the act against the law, the agreement between the debtor and 

the pawnbroker is considered null and void because it doesn’t meet the objective 

element of the legal terms of the agreement. As the consequences of this problem, 

the debtor can be threatened with imprisonment and penalties and can be sued to 

indemnify. For a fiduciary lender, they will hold a large number of disadvantage 

meanwhile pawning creditors does not reach the legal frequency. 
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